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This letter is in response to the "COMMUNICATION REGARDING PATENT TERM 
ADJUSTMENT", filed April 2, 2009. Pursuant to their duty of good faith and candor to 
the Office, applicants note that the 317 days of patent term adjustment as indicated on 
the Notice of Allowance mailed on February 2, 2009 for the above-identified application 
disagrees with Applicant's own calculation of patent term adjustment. 

The request for correction of the initial determination of patent term adjustment (PTA) is 
GRANTED. 

The Office has updated the PALM screen to reflect that the correct Patent Term 
Adjustment determination at the time of the mailing of the Notice of Allowance is three 
hundred seven (307) days. A copy of the updated PALM screen, showing the corrected 
determination, is enclosed. 

On August 1 1 , 2008, the Office mailed the Determination of Patent Term Adjustment 
under 35 U.S.C. 154(b) in the above-identified application. The Notice stated that the 
patent term adjustment to date is 317 days. Applicants do not state a basis for their 
disclosure that the Patent Term Adjustment on the Notice of Allowance disagrees with 
their calculation. 

Nonetheless, a review of the record reveals that the initial determination of patent term 
adjustment of 317 days is incorrect. 
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Entry of a period of reduction pursuant to 37 CFR 1.704(c)(10) is warranted. As stated 
in MPEP 2732, papers that will be considered a failure to engage in reasonable efforts 
to conclude processing or examination of an application include: (1) a request for a 
refund; (2) a status letter; (3) amendments under 37 CFR 1.312; (4) late priority claims; 
(5) a certified copy of a priority document; (6) drawings; (7) letters related to biologic 
deposits; and (8) oaths or declarations. 37 CFR 1 .704(c)(10) provides that in such a 
case the period of adjustment set forth in 37 CFR 1 .703 shall be reduced by the lesser 
of: (1) the number of days, if any, beginning on the date the amendment under 37 CFR 
1 .312 was filed and ending on the mailing date of the Office action or notice in 
response to the amendment under 37 CFR 1 .312 or such other paper; or (2) four 
months. The phrase "lesser of ...or [f]our months" is to provide a four-month cap for a 
reduction under 37 CFR 1.704(c)(10) if the Office takes longer than four months to 
issue an Office action or notice in response to the amendment under 37 CFR 1.312 or 
other paper. See also, Clarification of 37 CFR 1.704(c)(10) - Reduction of Patent Term 
Adjustment for Certain Types of Papers Filed After a Notice of Allowance, 1247 OG 11.1 
(June 26, 2001). 

In this instance, after the mailing of the Notice of Allowance on August 1 1 , 2008, on 
January 7, 2009, applicants filed a Request for Refund filed January 7, 2009. The 
period of reduction is 10 days, counting the number of days in the period beginning on 
January 6, 2009 and ending on January 16, 2009. 

In view thereof, the determination of Patent Term Adjustment at the time of the mailing 
of the notice of allowance should have been 307 days. 

As this letter was submitted as an advisement to the Office of an error in Applicants' 
favor, the Office will not assess the $200.00 fee under 37 CFR 1.18(e). The Office 
thanks applicants for their good faith and candor in bringing this to the attention of the 
Office. 

The Office of Data Management has been advised of this decision. The application is, 
thereby, forwarded to the Office of Data Management for issuance of the application. 
The patent term adjustment indicated on the patent (as shown on the Issue Notification 
mailed about three weeks prior to patent issuance) will include any additional 
adjustment accrued both for Office delay in issuing the patent more than four months 
after payment of the issue fee and satisfaction of all outstanding requirements, and for 
the Office taking in excess of three years to issue the patent (to the extent that the 
three-year period does not overlap with periods already accorded). 



Application No. 10/565,105 



Page 3 



Telephone inquiries specific to this decision should be directed to Senior Petitions 
Attorney Patricia Faison-Ball at (571) 272-3212. 
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